A TUC Guide for Union Negotiators on lesbian, gay, bisexual and trans issues

Section one

Introduction

LGBT Equality in Britain today: an overview

The coming into force of the Civil Partnership Act 2005, and the imminent addition by secondary legislation of protection against discrimination in the provision of goods and services on grounds of sexual orientation to the current Equality Bill, represent, more or less, the completion of the agenda for legal equality for lesbians, gay men and bisexuals in Britain. The achievement of full legal equality for trans people remains in 2006 an objective rather than a reality. The Government has rejected an attempt to include protection against discrimination in goods and services in the current Equality Bill but has undertaken to ensure that this omission is corrected by the promised single equality legislation.

The TUC has campaigned for these objectives since first adopting lesbian and gay rights policy in 1985, and the part played by the trade union movement in the legal transformation of the last nine years has been decisive. This Guide brings together guidance on the legal changes with advice on good workplace practice, to assist unions to review workplace policies and practices and to negotiate appropriate changes with the employer.

The new legal rights all have an impact on the workplace. Central to them are the Employment Equality (Sexual Orientation) Regulations 2003, introducing the first protection against discrimination on grounds of sexual orientation. Subsequently, the Civil Partnership Act 2005 has extended the scope of the regulations and introduced further areas where employment policies will have to be modified. Other equality laws, such as the new adoption legislation, will also have an impact on employers' policies and are dealt with here. Some issues, such as same sex domestic violence, have long been hidden from sight or discussion, but changes in legislation here also impact on lesbian, gay and bisexual workers. For trans people, the Sex Discrimination (Gender Reassignment) Regulations 1999 have been in force for a long time, but with the arrival of the Gender Recognition Act 2004, further rights have been secured that will have a practical significance for union negotiators.

The legal rights give rise to a number of specific negotiating issues, such as are covered by the heading of employee benefits, with particular reference to occupational pension schemes, dealing with harassment at work, and changes to policy on parental and adoption leave. For trans people, negotiators need to be aware of good practice to cover in particular a period of gender transition. These issues are dealt with in sections two and three below.

The context of these dramatic changes in legal rights is the rapidly changing social position of LGBT people. Never before have lesbian, gay, bisexual or trans people been more accepted as being seen as equal with the heterosexual majority than they are today. Compared with even ten years ago - and even more so with the situation in the 1980s - there has been a historic shift in attitudes. Unions have been part of the shift. However, it must be clearly understood that complacency would be a serious mistake, and furthermore, that a great deal more remains to be done before the last opposition is finally overcome.

In fact, although improved beyond recognition in so little a time, the position of LGBT people is not the same everywhere. Prejudice and ignorance continue to dominate and to ruin the lives of many LGBT people, in many communities and localities. Sometimes, prejudice based on long-standing and unquestioned conventional beliefs can be overcome by explanation and example. Unions have a big part to play in this continuing process of education. But sometimes too, the prejudice is a calculated part of a hostile political agenda, and here the role of the unions will be to challenge and to isolate such divisive, but thinking, hatred.

The fourth and fifth sections therefore cover the complex issue of monitoring sexual orientation and gender identity, and good practice in challenging prejudice. The final section offers a list of resources and contacts.

The chief resource: LGBT members

In Section Five, a vital principle that ought to underlie everything else in the guidance is considered: the involvement of LGBT members themselves. The best people to understand what the issues are and what the priorities for action should be in any given situation are those most directly affected. However, consulting LGBT members may raise questions of method and structures. In such circumstances, advice is offered on how best to proceed.

Using the correct language: why it matters

Sexual orientation and gender identity are areas particularly sensitive to use of the correct terminology, and it is important for trade unionists to be aware of the issues involved. Some terms commonly used to describe LGB and T people can be completely unacceptable and very hurtful. This is not just an issue that can be dismissed as 'political correctness' as if it does not matter - after all, using the proper words to talk about gender, race or disability should no longer be a problem, nor should it be a problem to think about the choice of words used here. Oppressive words have always been used to put down LGB and T people, and current cases under the Sexual Orientation regulations have confirmed that tribunals are recognising the often devastating effects of offensive 'banter'.

Historically, LGBT people have sometimes adopted the words used to put them down - such as 'queer' - as a badge of pride. But that does not mean that non-LGBT people can use such words without causing offence. On the contrary, such words should be avoided.

The TUC advises that unions should continue to use the words lesbian, gay or bisexual, as appropriate, to cover specific sexual orientations. The word trans can be used without offence to cover both people undergoing gender transition, and people who identify as someone with a different gender from that in which they were born, but who may have decided not to undergo medical treatment.

In this Guide, some sections apply specifically to LGB people and some to trans people, and some will apply overall to all LGBT people. The TUC and many unions have adopted an inclusive approach to policies on sexual orientation and gender identity, and to structures for LGBT people. But specific measures are still required to deal separately with many negotiating issues, and legal rights also differ between LGB and T members, as is explained in the Guide.

Lesbian, gay and bisexual employment rights and trans employment rights are covered in distinct pieces of legislation. Of course, trans people who are also lesbian, gay or bisexual will be covered by the sexual orientation regulations in that capacity.

Section two

LGBT Employment Rights

Employment Equality (Sexual Orientation) Regulations 2003

Definitions

From 1 December 2003 laws came into effect that make it illegal for an employer to discriminate because of a worker's sexuality, as a result of a European Union Directive against discrimination. Sexual orientation is defined for the purposes of the law as:

· Orientation towards persons of the same sex; or 

· Orientation towards persons of the opposite sex; and 

· Orientation towards persons of the same and the opposite sex. 

· The law therefore does not specifically protect lesbians, gay men and bisexuals, but it protects everyone against discrimination on the grounds of their sexual orientation. In the unlikely event that an employer refused to employ someone, or treated them less favourably, because they were heterosexual, and one of the exceptions did not apply, this would also be unlawful. It is important to note that this also applies to perceived sexual orientation: if someone is discriminated against because they are (wrongly) believed to be lesbian, gay or bisexual (and, in the rare circumstances outlined above) heterosexual, they can still claim the protection of the Regulations. 

· The protection also covers association. The Regulations will also protect anyone facing discrimination because of their connection with someone of any given sexual orientation, for example, someone who was not themselves a lesbian, but who has lesbian friends. 

What the law covers

· The Regulations mean that the employer cannot lawfully: 

· refuse to employ someone, nor can they decide to dismiss someone, because of their sexual orientation; 

· refuse access to training, or to promotion, because of sexual orientation; 

· deny to lesbian, gay or bisexual workers the benefits (facilities and services) they offer to heterosexual employees (for example, access to insurance schemes, travel concessions, social events); this should cover any benefits offered to an employee's partner (but see the marital status exemption below); 

· give an unfair reference when someone leaves, because of being lesbian, gay or bisexual; 

· victimise someone by treating them less favourably if they have complained about or alleged discrimination, or given evidence in such a case; 

· discriminate indirectly. This happens when the employer sets out a particular provision, criterion or practice that everyone has to meet, but one group (e.g. lesbian or gay employees) cannot meet so easily. 

· The employer must act to protect employees against bullying or harassment suffered because of their sexuality. The perception of the person suffering the harassment is important in defining this. This is a particularly important provision, as evidence suggests that the most common form of discrimination faced by LGB workers takes the form of abuse, bullying or harassment. Early cases taken to court under the Regulations have made substantial awards to people facing such behaviour, where the employer has failed to act to stop it. The excuse that the behaviour represented ordinary workplace 'banter' has been shown not to be a defence. 

The Regulations cover:

· all employees and contract workers based in Great Britain; 

· office holders; 

· police; 

· barristers and advocates; 

· partnerships; 

· and the armed forces. 

The regulations also outlaw discrimination by trade associations (including trade unions), employment agencies, providers of vocational training, and institutions of further and higher education.

The employer will be liable for discriminatory actions taken by anyone acting on their behalf, whether or not it was done with their knowledge, unless the employer can show that they had tried to prevent such actions.

Exceptions

There are important exceptions to the ban on discrimination. The employer may

· deny a same sex partner access to a benefit if they specify that this benefit is restricted to married partners only and, since the enactment of the Civil Partnership Act 2005, registered civil partners who are treated the same as married couples (see below on civil partnerships). 

· discriminate where there is a genuine occupational requirement, which is a 'genuine, determining and proportionate' reason for requiring the employee to be of a particular sexual orientation. The employer has to demonstrate that all three of these requirements have been met. The law is clear that there will be only narrow and exceptional circumstances where this is likely to be valid: it might apply in a counselling organisation, for example, where it might be argued that it was important that the counsellor was of the same sexual orientation as the client group, or in a LGBT campaigning group where it could be argued that it was necessary for the leading spokesperson to be from one of these communities. 

· discriminate if the employment 'is for purposes of an organised religion' and a particular sexual orientation is required to comply 'with the doctrines of the religion', or 'to avoid conflicting with the strongly held religious convictions of a significant number of the religion's followers'. Following the trade union legal challenge to this part of the law, the High Court ruling offered a strong indication of what would, and would not, be covered by this exemption. In the words of the Judge, this clause was to be regarded as applying specifically, and narrowly, to ministers of religion. He stated that, for example, lesbian, gay or bisexual teachers working in faith schools were able to claim the protection of the law against discrimination. However, at the time of writing, the several different elements of this part of the law that can only be given a clear description once they have been tested in a higher court - such as what constitutes a religion's 'doctrines', or the 'strongly-held religious convictions' of a 'significant number' of the religion's 'followers' - have yet to be defined in law. 

There is a general exemption for acts done to safeguard national security.

Positive Action

The regulations make it legal for employers and trade associations (such as trade unions) to take steps to encourage persons of a particular sexual orientation to apply for particular work or training if this is to compensate for disadvantages otherwise suffered by persons of that sexual orientation. For example, it would be legal for a trade union to provide training specifically for LGB members to take part in some union activity, and to encourage them to participate, if this were to redress an existing imbalance. Positive Action is not the same as positive discrimination, which would involve treating people more favourably because of their sexual orientation. This would be illegal. To take positive action, the employer (which might be a union) might have to produce evidence of under-representation, although this might be difficult given the problems with counting numbers of LGB workers (or members) - see the section on monitoring below for more on this point.

Enforcement

Complaints under the new regulations are heard by Employment Tribunals, (or by county courts where the respondent is a college), and have to be submitted within three calendar months of the act of discrimination (six for a county court). The same remedies and rules will apply as for other complaints to such bodies.

The complainant may submit a questionnaire to their employer and the tribunal may draw appropriate inferences from a failure by the employer to respond.

The burden of proof lies on the employer to show that they have not broken the law, once a prima facie case has been made out by a complainant.

Awareness of the law

The Regulations were the first law designed to deal with sexual orientation discrimination in the workplace, and for the first time workers found themselves able to claim the right to fair treatment that was already available to people on grounds of gender, race or disability. Evidence from surveys carried out during 2004-5 reveals that awareness of the law remains patchy, both among employers and among trade unions. It is essential that unions that have not already done so, make sure that negotiators and workplace representatives are provided with training to bring them up to date in this area.

The important implications of the law for negotiators dealing with workplace issues will be covered in Section Three.

Civil Partnership Act 2005

The creation of rights equivalent to marriage for same sex couples who register their relationship as a Civil Partnership (from December 2005) represented an enormous step in the developing acceptance of LGBT people as equals in society. The law also has an effect on registered same-sex partners both in the workplace and outside.

The legal rights apply only to same sex couples who officially register their partnership through the same process as a heterosexual couple marrying at a registry office. This enables the same sex registered couple to claim the same tax arrangements as apply to married couples, the same access to next-of-kin rights, and no liability for inheritance tax.

Occupational Pensions

As a result of vigorous campaigning led by the trade unions, the CPA was also amended to ensure equality in pension survivor benefits where there is an occupational pension scheme in place. The law provides for service to be backdated to 1988, the equivalent date as for widowers' pensions. This means that 'a surviving partner will benefit from survivor's pension based on the contracted-out pension rights accrued by their deceased partner from 1988 to the date of retirement or date of death if this occurs before retirement' (quoting the Government advice). This is now a legal obligation and all pension schemes that have not voluntarily made the necessary changes to their rules must do so, so that registered civil partners will become entitled to this benefit. The law also extends to all those in contracted-out private pension schemes as well. 'This includes all public service pensions such as civil service, NHS, local government, teachers, fire service, police and Armed Forces pensions as well as occupational and personal pension schemes in the private sector' (from the Government advice).

Registered same-sex partners only ...

Excluded from any of the attached benefits are both heterosexual unmarried couples, and same sex couples who choose not to register. It will be important for union representatives to understand this point, as many members - both heterosexual and lesbian or gay - may wrongly believe that they have legal access to partnership rights without in the one case marrying (there is legally no such thing as 'common law marriage'), in the other registering as civil partners. Nor is it possible for heterosexual couples, who may wish to formalise a relationship without getting married, to register as civil partners.

Welfare benefits

One of the by-products of the Civil Partnership Act is that same sex partners in receipt of benefit will now be treated as equivalent to heterosexual couples in the same situation. Up until the introduction of civil partnership, same sex partners were not counted as couples, whether they actually were or not, but as single people, because the state did not recognise the existence of same sex relationships. From now on the Benefits Agency and Tax Office will treat them the same as heterosexual couples, whether they are registered civil partners or not. This will mean a loss of benefit (tax credits, etc), compared to the situation that applied before. The TUC has published more detailed guidance on the benefits issues on its website at www.tuc.org/welfare/tuc-10602-fo.cfm.

For negotiators, the first step will be to ensure that any policy of the employer that is restricted to married partners is extended to registered civil partners, as is discussed in more detail in Section Three below.

Sex Discrimination (Gender Reassignment) Regulations 1999

These regulations were put in place following a ruling in the European Court against the UK in 1996. Their effect was to extend the protection of the Sex Discrimination Act 1975, and to make illegal discrimination in employment and training on grounds of gender reassignment as a form of sex discrimination. This law protects a person who 'intends to undergo, is undergoing or has undergone gender reassignment', including people preparing for medical treatment. Therefore, protection applies from the moment at which the person indicates their intention to start the reassignment process.

The protection provided by the law covers direct discrimination, victimisation and harassment in employment or training on grounds of gender reassignment.

There is no obligation on a trans person to disclose their status as a condition of employment.

The Sex Discrimination Act permits some jobs to be specified as being available only to one sex. In these cases, a trans person who has undergone gender reassignment is entitled to be treated as being of the reassigned sex.

Gender Recognition Act 2004

The Gender Recognition Act enabled trans people to acquire full legal equality in their acquired gender. It was introduced following another European Court ruling against the UK Government. Its effect is that anyone who has obtained a Gender Recognition Certificate (GRC) is entitled to have documentation changed to reflect their acquired gender (for example, birth certificate). The certificate is granted by a Gender Recognition Panel and can be applied for by anyone who has lived in their new gender for a minimum of two years and intends to do so permanently, and can produce medical evidence to support this. For anyone currently married, however, only a time-limited interim certificate will be granted, as they will be required to divorce their current marriage partner before obtaining a full GRC.

A person acquiring a Gender Recognition Certificate will be able (subject to the above) to marry in their new gender, or else to form a civil partnership with someone of the same sex.

The Gender Recognition Act also brings new privacy rights. It is important to understand that anyone - including a trade union representative - who acquires information about someone's trans status is liable to criminal proceedings if they pass that information to a third party without the permission of the individual. This would include, for example, an employer, or other union officials.

Time off for transition

The law also recognises that someone who is undergoing a medical transition to their new gender will require sometimes substantial periods of time off work in order to undergo treatment. Anyone in this position has the right to be treated in the same way as someone who is absent from work for reasons of sickness or injury. It is to be hoped that unions will regard this provision as a minimum starting point in negotiating on behalf of a trans member, and further advice on good practice is given in the next section.

Other legal rights for LGBT people

As a result of the laws just discussed, a number of other pieces of legislation have been amended to bring them up to date and in particular to recognise the consequences of the Civil Partnership Act. Trade unions need to be aware that as a result, legal rights currently existing for married members will be extended to civil partners. For example,

· Where a registered same-sex couple has responsibility for (a) child(ren), both partners will be legally recognised as having responsibility; 

· This includes (as a result of the Adoption and Children Act 2002) that if a civil partner has responsibility already for a child, then, with the consent of that person (and if necessary of the other parent of the child), the other civil partner can acquire joint responsibility for the child. Civil partners will have a duty to provide maintenance for each other and for any children. 

· The same Act enables civil partners to apply jointly for adoption of a child. 

· Civil Partners who jointly adopt a child will have a legal right for one of them to take adoption leave, and receive statutory adoption pay. The other partner will be legally entitled to take paternity leave and pay. 

· Civil partners with a child under 6 or a disabled child under 18 will be legally entitled to request flexible working hours, while the employer has a duty to consider such a request seriously. Where the union has reached agreement with the employer on how this should be applied in the case of heterosexual family relationships, they should now be negotiating an extension of this to include same sex family relationships. 

· A Civil Partner, and also someone living in a non-registered relationship with someone of the same sex, where the other party is a parent will be treated in the same way as married partners when it comes to Child Support. 

· With regard to State Pensions, Civil Partners will have the same rights as husbands currently have, and from 2010, when pension ages are equalised for men and women, they will be treated the same as husbands and wives. 

Statutory bodies

The Equal Opportunities Commission (EOC) has included trans issues within its remit, www.eoc.org.uk. There is no equivalent body for lesbian, gay and bisexual people. The new Commission for Equality and Human Rights (CEHR) is expected to become established in late 2007, and will have responsibility for dealing with all equality strands including those covered by the existing equality commissions, which will be abolished.

Section three

Workplace Negotiating Issues

In Section Two, the new legal framework for LGBT equality was outlined and some of the direct consequences for the workplace were suggested. In this section, we will look in more detail at the range of workplace policies that should be revisited, partly to check that they conform with the legal minimum required of all employers, but also to identify those where negotiating provision for LGBT workers may lead to improvement beyond the legal minimum.

Equal Opportunities policies and training

The TUC Equalities Audit in 2005 identified that although many employers have equal opportunities policies, not all of these include LGBT, and among employers generally, fewer than half the unions responding to the survey reported any success in negotiating any improvement on LGB issues. Of those that do have policies, some will have done little or nothing to give them practical effect. 21% of unions reported that they had negotiated policy on trans workers. There is clearly much ground to be made up before LGBT issues feature among the concerns of the majority of employers even where unions are recognised.

The existence of legal protection on grounds of sexual orientation and gender identity might be a powerful argument with a reluctant employer for extending an existing EO policy, or for giving more thought to its implementation. The reality is that they may face tribunal proceedings as a result of their ignorance of the law. The failure of a line manager through ignorance to deal properly with an incident of discrimination will not protect the organisation against legal proceedings. If for no more positive reason than this -although of course unions will want where possible to argue on more progressive grounds - employers should be encouraged to review policies, and then to organise training for managers to make sure that they understand the law and the employer's policies.

If senior managers are unaware of equalities issues, it will be hard for the organisation as a whole to respond positively to the equalities agenda, so the TUC has always called for leadership to start at the top. If organisations want to be seen to be good and progressive employers, able to attract and retain the most talented workers, and to have a workforce confident that they are committed to being diverse, representative and fair, then for them to 'come out' as LGBT-friendly in a clear and public way will be the best starting point.

Clearly, to have put in place a comprehensive Equal Opportunities Policy that covers LGBT issues, and to have the firm support of top management for actions that flow from that policy, will be the strongest starting point from which to negotiate specific and practical changes to the organisation's other policies and practices.

Workplace benefits

Many employers already offer packages of benefits to their workers that include their spouses, and many unions have already secured the extension of such packages to include the partners of those in same-sex relationships. These include such benefits as travel concessions, health care packages, free or subsidised membership of various facilities (etc.). The law now requires that any such benefits offered to married workers are also extended to Civil Partners. But where the employer already offers such schemes to unmarried heterosexual workers' partners, they must be extended to same-sex partners too, whether or not they are registered civil partners.

It may be unlikely to happen, but unions should also be alert in case an employer decides to limit a benefit to spouses and civil partners only, thus excluding unmarried men and women and unregistered same-sex partners altogether. To do so may be legal, but unions will want to oppose it rigorously as unfair and unjustifiable.

Pension Schemes

In Section Two, advice was given on the legal requirement to include registered same-sex (civil partner) survivors in occupational pension schemes. The rules of many pension schemes will need to be modified to bring them into line with the law.

However, it is the view of the TUC that the law offers only the minimum in this area. A number of examples already exist where unions and employers have negotiated pension schemes in which unmarried scheme members of whatever sexual orientation are able to nominate a beneficiary and this continues to be the recommended option.

Example 1

The Civil Service has introduced a pension scheme offers same-sex partners equal benefits with all others in the scheme, without their granting being dependent on the discretion of the Scheme trustees.

Example 2

Several national banks including Barclays, and the Bank of Scotland now offer their employees a pension scheme that does not discriminate at all on grounds of sexual orientation or marital status.

The coming into effect of the Civil Partnership Act may offer the opportunity to examine afresh the provision made by occupational pension schemes and to argue for their extension beyond the framework now required by law, in order to achieve a 'best practice' outcome in line with the schemes already in force elsewhere, that were put in place through negotiations between unions and employers without there being a legal minimum in the background.

Provisions for time-off

In Section Two, it was indicated that both the Employment Equality (Sexual Orientation) Regulations and the Civil Partnership Act created new legal obligations on employers to provide equal access for LGB people to arrangements in force for workers as a result of their family and outside-work relationships.

Many workplaces will already have in force either written agreements, or custom and practice arrangements, to cope with, for example, bereavement, emergency situations at a worker's home, illness of children or dependents (etc.). The law requires that such arrangements be extended to civil partners where the current entitlement is based on being married. However, unions will want to press for the extension of such arrangements to encompass everyone who might have need of them, regardless of marital or civil partnership status. Many employers have already negotiated such policies.

Example 3

The Royal Mail has explicitly included same sex partners in its provision of five days paid leave for bereavement. BT has stated that there will no discrimination on grounds of sexual orientation in its Special Leave policies.

Bullying and Harassment

Although it has long been known that the most common problem for LGBT workers is harassment, this has not led to its elimination as a serious issue in many workplaces. The law now confirms that any such behaviour is not only wrong, but illegal, and that employers who fail to act to stop it may face heavy fines at Employment Tribunal. As stated in Section Two, cases heard to date have shown that the common defence that it is only 'banter' will not suffice to resist a claim. There have been very few cases that have gone all the way to the Employment Tribunal, but a few examples will demonstrate how the regulations have been interpreted and the kind of awards made to date:

Example 4

In the case of Whitfield v. Cleanaway UK (February 2005) serious abuse involving words such as 'queer' and 'queen' by managers led to a successful claim under the regulations, and for constructive dismissal, and an award of more than £35,000.

Example 5

In the case of Brooks v. Findlay Industries UK Ltd, the claimant won £23,000 damages because the employer failed to investigate complaints of name-calling that amounted, in the tribunal's judgement, to harassment under the EE(SO) Regulations 2003. The employer's staff handbook did not mention sexual orientation and there had been no equal opportunities training.

As this example illustrates, the particular importance of being aware of what harassment involves may be another means to encourage the employer to provide proper training for managers on LGBT issues generally. Awareness that the organisation recognises the seriousness of harassment, and is equipped to respond to any incidents, will also give individuals facing harassment the confidence to take up such behaviour in the workplace.

Domestic Violence

It is only recently that unions have begun to be aware that domestic violence is not only a domestic, but also a workplace issue. TUC Advice on the issue reported that one in four women will experience it at some point in their lives, and no fewer than half of trade union women in a survey had experienced, or knew of colleagues who had experienced, DV. A similar statistic has been estimated to apply to people in same-sex relationships, while in addition, up to one-third of young LGBT people can face violence from their families while they are living at home.

The consequences for the individual at the receiving end can include many related to work. They may include periods of absence or sickness. In many cases, individuals will feel extremely isolated and in need of support. However, they will be very reluctant to discuss DV with colleagues or representatives, and such reluctance will be all the greater for those in a same-sex relationship if the workplace is not LGBT-friendly.

It is not the place of union representatives to attempt the skilled work of counselling those facing DV. However, unions can ensure that information on support services and helplines is offered (for example, on notice boards). Unions can also negotiate with employers to ensure that if a case of DV is brought to their attention, certain key principles are followed. These must include a right of absolute confidentiality. They should also say that all necessary steps will be taken, if required, to protect the person facing DV from further danger if this might happen through the workplace itself. Such steps may be called for if the perpetrator works in the same place, or if they don't, but try to locate the new contact details for the person suffering the DV through contacting the workplace.

Trans workplace issues

Background: changing gender - the process

The process of changing gender is slow and arduous, with significant consequences beyond the purely medical for the individual undergoing it. These facts may have significant consequences in the workplace, for which union representatives will need to be prepared. Here is an outline of the stages that most transsexual people will have to go through before achieving their desired gender. However, the timings of the various stages vary significantly between individuals, and each situation will be unique.

Those undergoing treatment through the NHS will begin by receiving specialist medical advice and diagnosis. They will be expected to commit to the 'real life test' (see below) before hormones are prescribed. Those being treated privately may be prescribed hormones before committing full time to the real life test. At whatever point they begin the real life test, this is the most likely time when they will have to deal with issues around their gender role at work.

The next stage is that the individual begins to live as a member of the new gender, and may have records changed to reflect this (such as driving licence and passport). The period during which the person is living and working in their new gender is called the 'real life test'. One year is the minimum period for the real life test recommended under the international standards of care, however NHS patients are likely to be expected to have a minimum of two years and often more.

Finally, for the individual intending, and able, to undergo surgery, after one or two years of hormone therapy, the person undergoes corrective surgery to complete, physically, the transition from the previous to the opposite gender. The timing of this varies according to local funding and waiting lists.

The process can be very stressful requiring support and sympathetic handling from all concerned, and there is an obvious need to adopt the right approach in the workplace where the transition can have significant impact both upon the individual and upon colleagues.

Workplace issues

Underlying principles

In any situation where a trans member approaches the union for support, one principle needs to underlie the approach adopted by union representatives. At every point in the process, the steps to be taken must be agreed with the member, and the maximum confidentiality must be observed for as long as the member wishes that to be the approach. Each individual situation will be different, but requires the same respect for the wishes of the member if their transition to a new gender is to be brought about successfully in a workplace. Developing a plan with the individual covering some of the issues listed here will be a good approach, and must necessarily include taking these to management (while preserving confidentiality) to secure agreement with the proposed steps.

Some of the issues likely to arise at the point of transition are:

Remaining in post or redeployment?

In larger workplaces, the member may wish to transfer to another position at the point at which they adopt their new gender, and it is important to discuss how to manage this with management in order to achieve the best outcome. Early contact with an appropriate manager, or Human Resources departments, will be necessary, and this may involve identifying a specific individual with whom to plan the transition process, in order to limit the number of people who know (should the individual want this approach).

Support during the transition: information and training of others

Whether or not the individual remains in the same post, a plan for support during the transition and after will need to address such questions as what information and training will need to be provided for managers and colleagues. It will often happen that the person undergoing transition will wish to take leave before returning to work in their new gender. This will provide the opportunity to brief managers and colleagues and to ensure that management stress the need for proper treatment of the worker.

Time off for treatment

The plan will necessarily include how to deal with the time off needed for medical treatment. There is no standard length of time for such treatment, which varies with the individual, but might be some months. Trans people will need to take time to attend a Gender Identity clinic at intervals up to and beyond surgery, and also sometimes for other aspects of transition such as hair removal and speech therapy. It is important that as a minimum the same policy is applied as for sickness absence, and if it is possible to obtain special leave for this period, that would make the stress of that time easier to manage.

The changeover: records

The plan will need to identify the point at which the individual's new gender is formally established in terms of the employer's personnel records, and any consequent alterations (for example, security passes, the individual's choice of name for directories etc). The right of the individual to maintain the confidentiality of their previous identity needs to be secured as part of this stage. Many employers keep individual records for long periods and it needs to be organised such that access to past records that reveal the individual's previous gender identity is strictly controlled and limited on a 'need to know' basis.

The changeover: other workplace issues

It would be good practice for an employer with a dress code to allow flexibility during transition, and to respect the individual's wishes as to when he or she was comfortable to change into the form of dress appropriate for their new gender.

Agreement needs to be reached on use of toilets and changing facilities. Here, it will be appropriate to agree with managers that the individual starts to use the facilities for their new gender at the point where they begin to live in that gender. Other approaches, such as requiring the trans person to use the toilets for disabled workers, will not be appropriate unless, of course, the individual is disabled. Clearly, at this particular point, it will be necessary to explain the situation to work colleagues as well.

Harassment

If the employer does not already include gender identity among the grounds covered by a policy against harassment, it will be important at an early stage to ensure that this is negotiated. Trans people may be particularly vulnerable to abusive and harassing behaviour and it must be made clear to all that this will not be tolerated.

Pensions

Union representatives may need to negotiate to obtain the best outcome for someone who has changed their gender and remains part of an employer's pension scheme. At a minimum, the individual should be treated as a member of their acquired gender from the date of transition. It may be appropriate to seek the advice of the union's pension experts to ensure that the most beneficial outcome is negotiated.

Disclosure, references (etc)

As part of the overall approach of respecting the right of the individual trans worker to decide what they wish to be disclosed about their present or previous identities, unions need to negotiate with managers to ensure that no such disclosure is made without the express permission of the individual. This applies in particular to the provision of references if the individual decides to leave for another employment.

There will be further issues that arise subsequent to the transition and/or the obtaining of a GR certificate.

Record retention

As considered above, long-standing employment records may well reveal the trans person's previous gender identity, and where records are retained over a long period issues arise over who should have access to these records and what should be done in the event that someone's previous gender identity is revealed without the person's permission.

It is strongly recommended that union representatives negotiating on behalf of a trans member and who feel they need more expert advice consult the websites from trans organisations listed in the final part of this Guide.

Section four

Monitoring

Should we monitor sexuality and gender identity?

With the arrival of the Employment Equality (Sexual Orientation) Regulations, a small but growing number of employers and unions have begun to consider whether they should monitor the number of lesbian, gay and bisexual workers or members. Before the 2003 law, the TUC advised that workers should not be monitored for their sexual orientation. But monitoring is a very important way to confirm whether an organisation's policies on race or gender equality (and increasingly, disability equality) are working. Should the same now apply for lesbian, gay, bisexual or transgender workers? This is still a very sensitive area. The TUC advice is that the LGBT position is different from race or gender, and monitoring should be undertaken if, and only if, the basic principles proposed in this guide have been established first. Similar principles will apply if a union wants to monitor its own membership on these grounds.

The Starting Point

As already stressed, having laws to protect lesbian, gay, bisexual and trans workers does not mean that the discrimination has disappeared. The fact that one of the commonest problems faced by LGB or T workers is harassment and abuse means that many people still conceal their sexuality or gender identity. Most LGB workers are not 'out' at work: maybe homophobic 'banter' is commonplace, maybe they fear what would happen at home if their own families find out. Trans workers can face similar kinds of abusive behaviour. Invisibility is the most important difference from race and gender discrimination and it has very important consequences for deciding whether to extend monitoring to cover sexual orientation or gender identity.

The law does not make it obligatory to monitor sexual orientation or gender identity. There is no requirement to do so. Very few employers currently do. Whether one should, or not, continues to be the subject of debate. The starting point is, it should only be done if it is going to be useful.

The advice of the TUC is: look carefully at the basics, outlined in the next paragraph, and decide to proceed only if you can answer all the questions with a clear 'yes'.

Principles

If discussing the monitoring of LGBT employees with an employer, unions should insist on the following principles before it is put into practice.

· There must be a full LGBT equality policy already in place, and action to implement it; 

· Everyone should be clear why monitoring for sexual orientation and gender identity is being carried out, and what will be done with the results; 

· There should have been a process of consultation on, and explanation of, the first two principles, prior to completion of the plan and implementation; 

· There needs to be an absolute guarantee of confidentiality of the information collected. 

The success or failure of the whole exercise may depend on proper attention to these points. Unless complete confidence exists that the basic principles have been adopted and understood, many people will refuse to answer monitoring questions, or will not answer them honestly, quite reasonably rejecting the idea that their employer should know their most personal characteristics. A low return rate will make the whole exercise fruitless.

An equality action plan

One of the main reasons for monitoring is to check whether the organisation's equality plan is working. The union will need to discuss with the employer what should be in the plan. Does the organisation know if there is discrimination against LGB and T people? If there doesn't seem to be a problem on the surface, or if there don't seem to be many LGB and T people across the organisation, then it would be fair to say that actually there may be a big problem, because LGBT people don't feel safe about being open about their sexuality or gender identity. So the employer needs to do the work to find out what the issues are for LGBT workers through (for example) surveys of staff attitudes, through exit interviews, and by consultation with the unions.

A monitoring plan

Some monitoring is carried out without any clear idea as to what it is for. Information is collected, stored, and perhaps reported, but little changes as a result. This approach is certain to lead to a great reluctance by many LGBT people to declare their identities on a monitoring form. Furthermore, no one knows how many LGB or trans people there are, so it is not possible to compare percentages to check that the workforce is representative, numerically. It will be far more useful to measure how many people feel able to be open about their sexual orientation or gender identity. It may be that there are many LGBT workers, but this does not necessarily mean that there is no discrimination, if most of them feel unable to be 'out'. The survey, therefore, needs to identify both how many are LGBT, and how many are 'out'.

There can be monitoring of many things:

· Most commonly, of the profile of the workforce, including distribution of people through grades; this can be used to check whether the workforce is representative of the community, and to identify whether there are obstacles to the career development of particular groups that should lead to remedial action by the employer. But with LGBT workers one can only compare with previous surveys, not against a national count of how many workers would be representative; 

· The attitudes of staff or clients; 

· The take up of employee benefits; 

· Internal grievance and disciplinary cases, to check whether there is fair treatment of all groups in the system, or if there is a greater proportion of cases of a particular kind (for example, harassment on grounds of sexuality, and whether and how it is being dealt with). Unions need to beware that the absence of data here might conceal a serious problem. An absence of cases does not necessarily mean an absence of discrimination, it could mean that LGBT workers don't feel confident to complain about problems. 

Monitoring can be carried out:

· By questionnaires attached to application forms, during recruitment. For this, separate the monitoring form and make it anonymous; 

· By surveys of all staff, included with other questions; 

· By surveys of all staff, but only on specific questions, such as the areas of equality recently covered by employment law (sexual orientation and religion or belief); or 

· By exit interviews. 

Options two and three, which would be major operations for a large employer, then call for a decision on the frequency of the exercise. It will be important that the plan, if it is to convince employees of the employer's seriousness, includes the commitment to repeat the exercise at specified intervals (for example, two years) so as to compare results and draw conclusions over the effectiveness of the plan. The third option is probably not practical: monitoring fatigue means low responses.

Sometimes monitoring may be carried out by an external body on behalf of the employer. This may be helpful in addressing concerns about confidentiality (see below) and therefore increasing the response rate.

How will the information be collated, analysed, reported and used? This raises issues both about confidentiality (see below) and about the employer's commitment to act on the outcomes. This is the most important part of the plan, and if all parties are convinced that the organisation, led by its management, is committed to using the monitoring as the basis for undertaking the changes that are necessary to create a more diverse and less unequal organisation, it is more likely that staff will have the confidence in the process needed to generate usable data in the first place. Unions will want to have access to the monitoring reports, in order to be in a stronger position to negotiate around any discriminatory practices that have been revealed by the exercise.

Many employers already carry out some form of monitoring. If the extension of an existing monitoring policy to cover LGBT workers is proposed by an employer, the TUC advises unions to look behind this and ask for a detailed explanation. Several misconceptions might lead an employer to monitor for wrong reasons: such as the mistaken view that the new laws require sexual orientation monitoring, or a vague statement about it demonstrating their commitment to equality. Such statements on their own betray a failure to think through the real issues. If the employer is taking the step because of a genuine commitment to improving equality in their organisation, then they need to be persuaded to start with the key principles already outlined. If the employer already has, and uses, monitoring of their employees as a way of challenging discriminatory practices, this is a sound starting point. But, because of the differences between LGBT and other groups, it will not be sufficient simply to extend existing practices. Merely to add sexual orientation or gender identity to an existing monitoring form, for example, will very likely by itself lead to significant under-counting.

Proper consultation and preparation

If questions on sexual orientation and gender identity are to be added to existing monitoring, there must first be genuine consultation. Unions may need to organise their own consultation with members, at which to explain why the employer wants to ask people about their sexuality or gender identity, and to be clear what the purpose is and how it will be used as a platform for improvements. This is essential if members are to be persuaded that they should answer honestly the new questions. Such consultations may raise concerns that the union had not previously thought about, but which would need to be fed back into discussions with the employer. There may well be hostile reactions from members and unless these are successfully dealt with, the monitoring should not go ahead: they may reveal some of the problems that need tackling first.

The employer may also provide briefings to staff, allowing questions on the concerns of individual employees to be aired. In any but the smallest organisations, it will be essential that departmental or line managers are fully committed to the plan and able to explain it. The consultation phase, therefore, may often need to be preceded by briefing or training for managers. Unions may need to press this step on employers, and to assist with identifying sources of training or consultancy.

If monitoring is being done for the first time, and includes LGBT, it will be possible to base the plan on a comprehensive explanation to everyone of the realities of discrimination, the value of diversity and the usefulness of monitoring to measure progress or uncover hidden problem areas. Traditionally, equality policies have focussed on gender and race, leaving out other areas. A plan, to make consultation effective, will have to include explicit explanation of why the categories LGBT are included, and what issues the organisation is hoping to deal with. Management commitment and understanding will be essential. Unions will need to be careful in these circumstances that LGBT issues are allowed their rightful place within the overall package. All too often, sexual orientation and gender identity are added to a list, but left there without further explanation: this method cannot deliver.

The most common form of discrimination faced by LGBT workers is harassment. Unions may wish to use the consultation on the equality and monitoring plans to identify if there are departments where homophobic and transphobic harassment is common, or that some managers who might tackle some forms of discriminatory behaviour, and will be responsible for the organisation's equality policy, are themselves responsible for (or fail to act on) homophobic or transphobic 'jokes'. It is essential that such problems are tackled before any monitoring is attempted. Failure to do so in the expectation that the new monitoring will lead to action may be to ruin the plan before it even starts by completely destroying any confidence by workers in the organisation's commitment or understanding.

From all this, it should be clear that the role of unions will be essential, and monitoring may provide an opportunity for unions to demonstrate the value of working with the workforce to achieve progressive change. However, the union too may have to tackle hostility among its own members. If this cannot be turned round by explanation, then, again, starting LGBT monitoring will be premature and the results ineffective.

Proper preparation, briefing and training following consultation with unions and members, and taking steps to identify and deal with workplace culture where harassment has been unchallenged, are preconditions for being able to monitor effectively.

Confidentiality

There may be workers who are open about their sexuality or gender identity, and are happy to be so. But this is not a reason for assuming that everyone who is LGBT is 'out'. Avoid making assumptions based on popular stereotypes of lesbian, gay, bisexual and trans people. Just like anyone else, LGB and T colleagues have NO common features except their sexuality or gender identity. Make sure that assumptions based on stereotypes are not allowed to interfere in the establishment of every appropriate safeguard for confidentiality.

It is essential:

· That the form spells out clearly that answering the questions on sexual orientation or gender identity is optional. 

· That the questionnaire itself reassures people that it will be stored in such a way that casual access is impossible, and that the information will be used only for the stated purpose for which it was collected. 

· To ensure that the data is anonymous. This may be much easier to do in a larger than a smaller workforce, where other safeguards may need to be devised. But even in larger organisations, there can be a problem that people can be individually identified by cross-checking all the monitoring information about them. 

The Data Protection Act (DPA) will not apply where the survey is anonymous and the data cannot be identified with individuals. However, if the information is not anonymous, the DPA regards it as 'sensitive personal data' and it can only be stored if the individual gives their permission. This can be done by providing a box on the form to be ticked if permission is granted, providing the individual is also reminded of their right to refuse to answer.

Other questions to answer include: who will have access to the raw data; how will the findings be reported? These raise further potential concerns about confidentiality. For example, if a report published the figures of how many lesbians there were in a particular grade, it may be particularly difficult for anyone in that group who did not wish to be 'out' about their sexuality to remain anonymous.

Commissioning an external body to carry out the survey may deal with some concerns about confidentiality and therefore increase participation in the survey. But it will still be necessary to explain to workers how the data will be reported back to the employer, and how action on the findings will be carried out while maintaining the maximum possible confidentiality.

Language: the questions

As proposed in Section One above, LGBT people of different generations and of different philosophies have their own preferences for the words to describe themselves. People are more likely to respond positively if the question uses language with which they are comfortable, and more likely to refuse to answer if the language is found to be offensive. If there are ways of consulting LGBT members, it is recommended that the wording of questions is discussed with them in advance. Otherwise, the best option is to adopt as a default for LGB workers the terms used in the Employment Equality (sexual orientation) regulations: lesbian, gay, bisexual or heterosexual, and ask respondents to indicate which description applies to them.

The TUC also recommends that there is a second question: whether the person is 'out' at work. This is probably the most useful statistic the organisation can gather, to judge the extent to which people feel safe and confident at work, and how this has changed from one monitoring exercise to the next.

A question about gender identity should be free-standing, not associated with questions about sexual orientation, nor, alternatively, associated with questions about gender, in order to recognise the distinct nature of the identity. The question would then be whether the person identifies as trans.

Some organisations use monitoring also to collect information on issues faced by members, or to ask for suggestions. This combines two distinct functions of a survey, and although this might be useful in some structures, in others it might be that this would be better completed by having the two sets of forms separated for return, given the different character of the information they might contain.

Conclusion: monitor with (great) care

For the reasons given in this guide, the TUC recommends that monitoring workforces or members for their sexuality or gender identity needs to be treated with particular sensitivity, otherwise it will fail to produce any useful results. Lesbian, gay, bisexual and transgender workers usually can conceal this, and, for many reasons including fear of harassment, most still do.

Achieving a welcoming, diverse workplace in which LGBT workers can be open without fear, harassment or discrimination must be the fundamental reason for undertaking monitoring. Achieving LGBT equality in the workplace is not dependant on monitoring procedures, and monitoring on grounds of sexual orientation or gender identity is not required by the law.

However, monitoring can be a useful tool providing the principles explained in this guide have been followed.

Section five

Challenging prejudice, promoting equality

Identifying the problem

This Guidance has now covered the legal rights that LGBT workers have, and how unions should use these rights as the basis for negotiating decent and effective policies, and practices, in a workplace. Throughout, it has been stressed that, in most cases, the main problem faced by LGBT workers is prejudice. Employers, managers and fellow workers are all equally capable of exhibiting prejudiced attitudes, and these do not even have to take on particularly outspoken or flagrant forms in order to make a workplace extremely uncomfortable for anyone who is LGBT, or who thinks they might be - recognition of one's sexuality can take place at any time in one's life. For LGBT people, the biggest decision many will take is that to 'come out' as LGB or T. With the improved social position and effect of growing and more visible LGBT communities, increasing numbers of people are 'out' and will announce their orientation or gender identity without hesitation. Being 'out' makes it possible to challenge prejudiced assumptions, to tackle head-on any offensive behaviour, and to be willing to use an organisation's policies to progress any grievances (etc.).

However, 'coming out' for many people remains a challenge, and for many people, who can easily 'pass as straight', it can be a painful and difficult decision, based on previous bad experiences, or fearing a hostile response from friends and colleagues. It is also a repeated experience, every time one changes job or address, to come out again to a new group of people. Recent research (January 2006) has suggested that at least half of LGB people are not out in their workplace. That is why it is so important that it can be seen that a workplace is LGBT-friendly. The union's role is to help promote a LGBT-friendly environment in the workplace through the policies and practices suggested here.

Diversity within difference

There are stereotypes of LGB and T people that are often encouraged in the media, so that in workplaces where there are no 'out' workers, there will be assumptions about what someone who is LGBT looks like (for example). People will say such things as 'I've heard that she's one of them - that's odd, she doesn't look like a lesbian to me.' The assumptions behind such comments make it very difficult for anyone who is LGBT and not yet 'out' either to come out themselves, or to challenge the maker of the remark.

The reality is, of course, entirely different. LGBT people are of all ages, shapes and sizes. They are of all races, ethnic origin, religions (or none), and as likely as anyone to have mental or physical impairments. Many (especially those who are older) will be married, with families. The only thing they will have in common with another LGBT person is their sexuality or gender identity.

What this means for union representatives is that is important to challenge such misconceptions when they are heard. A firm stand against prejudice is the best way to tackle it, and will also have the important side effect of giving confidence to any LGBT members who are not yet 'out' that the union will stand up for them if necessary.

For the union, appreciating the diversity of the LGBT communities means that LGBT issues should not be compartmentalised to the point of overlooking the overlap with other equality issues. LGBT equality policies should be specific, where they need to be, as explained in this Guidance. But they should also be mainstreamed, insofar as all the organisation's policies may have an impact on LGBT people. There may be for example specific lesbian angles to policies affecting women workers, and these should not be forgotten during a consultation between the union and women members generally about particular points that need to be taken up.

Support and training

Many trade unions now have networks or other structures in place for their LGBT members. Some of these have regional or local structures as well as national groups. Sometimes, groups such as these are essential supports for someone who is not 'out', but who has started to think about changing this. They may well not feel confident talking to someone else in their workplace, or their representative, for fear of disclosure before they are ready. Becoming aware of fellow union members who are LGBT can be a critical step in giving them the confidence to be open about themselves. But confidentiality in establishing contact may be what determines whether someone takes the step of making the initial telephone call.

Therefore where unions have LGBT networks, contact details need to be displayed where members can see them without necessarily revealing their interest; and if approached by a member asking for such details, representatives should be able to provide the information as well as confirming the confidentiality of the enquiry, if that is requested.

In some large-scale employers, there are network groups for LGBT (as well as for example black, women, or disabled) workers. Information about these will need to be promoted by the employer through the usual mechanisms, and unions should encourage members to become involved. These groups may provide the route whereby the employer is persuaded to organise briefings or training on LGBT issues across the organisation, as well as providing the kind of practical support that individuals may require.

Whether or not any LGBT network within an organisation is making the recommendation, unions should also press on the employer the benefit to all of organising training for managers and staff - not just in personnel/HR, but also line managers everywhere, as that is where the problems faced by most LGBT workers will be dealt with, and, indeed, may originate.

Section six

Contacts and Resources

LGBT Employment Rights

The TUC publishes up-to-date information and Guidance and this can be downloaded from the TUC website, www.tuc.org.uk. This Guide is also available from this site.

For problems at work, call the TUC Know Your Rights Line on 0870 600 4882.

Rights at work including LGBT rights are explained on the TUC website, www.worksmart.org.uk.

The TUC and Stonewall have jointly produced a basic guide to the sexual orientation regulations entitled Discrimination at Work: it's so over. This is available free of charge from the TUC or from Stonewall. It is also available in a Welsh-language version. Ideal for giving people with little or no previous knowledge some understanding of the new laws, this small booklet can also serve as a valuable means of recruiting new members to the union.

ACAS, www.acas.org.uk, has a helpline 08457 47 47 47 (textphone users 08456 06 16 00) and publishes a guide for employers and employees.

Trans Rights

Additional information on the law on transsexuality, and on trans rights at work, is obtainable from the Gender Trust, www.gendertrust.org.uk, and from the campaigning group Press for Change, www.pfc.org.uk. The Gender Trust publishes separate guidelines for employers and employees, as priced publications. PfC publishes Transsexual people in the Workplace, available from the website.

The Department of Trade and Industry (DTI)'s Women and Equality Unit published Gender Reassignment - A Guide for Employers. To order this, contact www.dti.gov.uk/publications.

Civil Partnership

The DTI has published detailed guidance on civil partnership: Civil Partnership, Legal Recognition for same-sex couples, from December 2005. The Women and Equality Unit website also offers practical information, www.womenandequalityunit.go.uk/civilpartnership.htm, or e-mail info.civilpartnership@dti.gsi.gov.uk.

The TUC has published advice on civil partnerships and benefits at: www.tuc.org.uk/welfare/tuc-10602-fo.cfm.

Domestic Violence

The only organisation in the UK dedicated to supporting people facing DV in same-sex relationships is Broken Rainbow, call 0845 2604460.

Trade Union LGBT Groups

To contact your union's LGBT group, ask your local branch or regional office or call the national office and talk to the relevant equality officer. There is also a list of union LGBT group contacts on the TUC website, on the LGBT pages of the Equality Section, www.tuc.org.uk.

At the time of writing, the following unions have groups or structures for LGBT members:

Accord, Amicus, ASLEF, AUT, CSP, CWU, Connect, EIS, Equity, FBU, GMB, NAPO, NASUWT, NATFHE, NUT, PCS, POA, Prospect, SOR, TGWU, TSSA, USDAW, UNISON.

Ask your union representative or local union office for contact details, or else ask your union's equality department at head office.

Regional Contacts

Some of the larger unions have structures for LGBT members at regional or even local level. Contact information will have to be obtained from the union's regional or national office.

In addition, the TUC has encouraged the development of regional cross-union LGBT networks in each of the TUC regions in England, and in Wales. Contact information for these can be obtained from the LGBT pages of the TUC website, or via each TUC regional office:

Northern Region 0191 232 3175

Yorkshire/Humberside 0113 242 9696

North West 0151 236 5432

Midlands 0121 236 4454

Southern and Eastern 020 7467 1220

South West 0117 947 0521

Wales TUC 029 2034 7010
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