Transsexualism: frequently asked questions




I am planning to tell my employer that I am about to undergo gender reassignment. I am worried about his reaction.

Despite the legal protection against discrimination, your transsexualism will probably be a new and unusual issue for your employer and colleagues to deal with. However, you are entitled to expect your employer to deal with the matter sensitively and with discretion. Your employer should discuss with you, and reach agreement with you, about how to plan for: informing colleagues and managers (and clients, if relevant); changing personnel records; what toilets will be used; and so on. Your employer should respect your wishes regarding medical and personal confidentiality. Because the situation is probably going to be novel, be prepared to guide your employer on how to handle it. You can get support from the organisations listed in Taking it forward

I told my employer that I was intending to change my gender and wished to come to work dressed in my new gender identity. My employer has refused.

Be prepared to discuss and educate your employer about the importance of the 'real life test' for the gender reassignment process. If your job does not involve contact with the public, or your organisation does not have a strong corporate image, you are perfectly entitled to come to work dressed in your new identity. However, you may find that your employer is particularly resistant if your job involves direct contact with the public, and the corporate image is considered very important. It may be that you have to work out some kind of compromise, at least initially (for example transferring to different duties away from the public). However, this should not be a permanent arrangement and you should expect to be able to work at your usual job in your new identity eventually. If your employer continues to insist that you cannot come to work in your new identity, and you are forced to resign you can bring a claim to the employment tribunal.

I am presenting as a woman as part of the 'real life test', but my employer won't allow me to use the women's toilets at work because female staff will complain.

You are entitled to expect support from your employer, including holding any necessary discussions and explanations with your colleagues. It is not reasonable for your employer to insist that you continue to use the men's toilets, or the disabled toilet, on the grounds that female staff will object. Just as your employer has an obligation to create a positive atmosphere at work in respect of sex equality and racial equality, he must also take any necessary steps to dispel any prejudice and ignorance about transsexualism amongst staff. If your employer continues to refuse to allow you to use the toilets at work appropriate to your new gender, you can as a last resort bring a sex discrimination claim.

I have taken time off work to undergo the necessary medical treatment for gender reassignment. My employer is threatening disciplinary action because of my sickness record.

You are entitled to the same sickness absence and pay as any other member of staff with a medical condition. If you are disciplined and/or dismissed on medical grounds in circumstances where other employees with a poorer absence record than yourself were not, you can bring a claim to the employment tribunal. However, the Sex Discrimination Act (SDA) does not protect you if you are dismissed for exceeding your employer's normal entitlement to sick leave and pay.

I am being harassed at work because my colleagues have found out that I am a transsexual person. What can I do?

You should ask your colleagues to stop harassing you and you should report their behaviour to your employer who should take steps to stop the harassment from continuing. If the harassment continues or your employer fails to deal with your complaint to your satisfaction you can make a claim to an employment tribunal against your employer and your colleagues who are carrying out the harassment.

Your employer has a legal obligation to protect you from harassment in the same way that he is obliged to prevent racial and sexual harassment in the workplace. If you would like more information about sexual harassment, and how to deal with it, see the section on Sexual Harassment.

I was dismissed from my job when my employer discovered that I am a transsexual person. What can I do?

You can make a claim to an employment tribunal if the reason for your dismissal was because you are a transsexual. Your employer might claim that you were dismissed for another reason - for example, lateness or misconduct. The onus will be on you to show that it was your transsexualism, and not any other reason, which caused the dismissal. One way of doing this is to bring evidence of other members of staff with the same time-keeping record, or similar misconduct, who were not dismissed. For further information see Dismissal and Redundancy.
I applied for a job and was unsuccessful. I believe that this may have been because I am a transsexual person. What can I do?

In order to successfully claim sex discrimination, you have to show that the reason you were not appointed is your transsexualism. If the employer admits that this was the reason, check to see if a Genuine Occupational Qualification (GOQ) applies to the post. If a GOQ does not apply, the employer could have acted unlawfully. One way of showing that your transsexualism was the reason you did not get the job, is to show that you were better qualified and experienced than the successful candidate. For further information about how to go about bringing a recruitment claim, please see Recruitment and Selection.

Equal Opportunities Policies

Employers should have a detailed equal opportunities policy which is well publicised to managers and staff alike. The policy should cover gender reassignment, and should give details about a complaints/ grievance procedure. A policy should provide useful and clear guidance on good practice in personnel matters to ensure consistency of approach and to minimise the possibility of tribunal claims. You may wish to encourage your employer to update the equal opportunities policy at work to include gender reassignment if this is not already covered.

Transsexualism: case decisions




P v (1) S and (2) Cornwall County Council (1996 IRLR 347)(ECJ)

P was employed as the general manager of an educational establishment operated by Cornwall County Council, and was originally recruited as a man. When P informed her employer that she intended to undergo gender reassignment, she was dismissed. She brought a sex discrimination complaint.

The industrial tribunal decided that the true reason for P's dismissal was her employer's objection to her intention to undergo a gender reassignment operation. The tribunal did not believe, however, that P had a remedy under the Sex Discrimination Act (SDA), because the SDA prohibits only adverse treatment for men and women because they belong to one sex or the other, not because they are transsexual people, and the tribunal was satisfied that P would have been dismissed for undergoing gender reassignment surgery whether she had been a man or a woman. The tribunal decided to ask the ECJ for a ruling on whether the Equal Treatment Directive is wider in scope than the SDA.

In its judgement, the ECJ pointed out that the Equal Treatment Directive stipulates that there should be 'no discrimination whatsoever on grounds of sex', and that the right not to be discriminated against on the ground of sex is one of the fundamental human rights whose observance the ECJ has a duty to ensure. Accordingly, the scope of the Directive cannot be confined simply to discrimination based on the fact that a person is of one or other sex. In view of its purpose and the nature of the rights, which it seeks to safeguard, the Directive must also apply to discrimination arising from gender reassignment. Such discrimination is based, essentially if not exclusively, on the sex of the person concerned. Where a person is dismissed on the ground that he or she intends to undergo, or has undergone, gender reassignment, he or she is treated unfavourably by comparison with persons of the sex to which he or she was deemed to belong before undergoing gender reassignment. Dismissal of a transsexual person for a reason related to a gender reassignment is therefore in breach of the Directive.

When P's case returned to the industrial tribunal, her discrimination complaint was upheld. The parties agreed compensation of an unstated sum before the hearing on compensation was concluded.

Chessington World of Adventure v Reed (1997 IRLR 556) (EAT)

Ms Reed was subjected to a prolonged campaign of abuse and harassment from her colleagues at work when she announced her change of gender identity from male to female. The Employment Appeal Tribunal (EAT) held that discrimination arising from a declared intention to undergo gender reassignment was unlawful under the SDA.

Mills & Crown Prosecution Service v Marshall (1998IRLR 494) (EAT)

In 1993, as a man, Ms Marshall successfully applied to join the Crown Prosecution Service. However, this job offer was withdrawn when she told them that she intended to take up the post as a woman. Ms Marshall did not make a claim to a tribunal about her treatment until 1996 following the ECJ judgement in the P v S and Cornwall County Council case as until this time it had been thought that the SDA did not cover discrimination arising on the ground of transsexualism. The tribunal considered that it was just and equitable to hear the claim as Ms Marshall had acted quickly when she became aware that the SDA did cover discrimination on the ground of transsexualism. The case settled on confidential terms after the time limit issue had been resolved.

Whittle v The Parochial Church Council of the Parish of St John the Evangelist (1996 ET)

In 1982, Mr Whittle was dismissed because of his transsexualism. He made a complaint to the tribunal about his dismissal in 1996 when he first became aware that such discrimination had now been found to be unlawful sex discrimination. The tribunal, however, decided in this case that it was not just and equitable to hear the claim out of time as the quality of evidence on both sides was bound to be substantially affected after 14 years; documents relating to his dismissal had been destroyed and one of the people involved was believed to have died.

Elmes v Exeter District Council and Others (1996 ET)

Ms Elmes (a male to female transsexual person) was dismissed from her post of counsellor because her employers had become increasingly concerned about the feminisation of her appearance.

The Industrial Tribunal had initially considered that there had not been a breach of the legislation but
revised this view following the ECJ decision in the P v S and Cornwall County Council case. They awarded Ms Elmes £30,740 (of which £13,967 was for injury to feelings) in compensation.

M v West Midlands Police (1996 ET)

M, who had undergone male to female gender reassignment, applied to join the West Midlands Police Force as a police constable. She passed the assessment procedures and was informed that she was suitable for appointment. As the school certificates she would have to supply would show that she had previously been a man, M decided to inform the West Midlands Police of her transsexualism. She subsequently received a rejection letter indicating that because of her gender reassignment, West Midlands Police considered that it would be inappropriate for her to carry out some of the duties of the post including searching suspects.

The Industrial Tribunal found that discrimination on the grounds of gender reassignment did not come within the SDA/Equal Treatment Directive (ETD) but even if it did, West Midlands Police had a defence under s7 of the SDA, which deals with genuine occupational qualifications, and under Article 2.2 of the ETD. M's case was unsuccessful.

Since this case was heard, the EAT has decided that the SDA and the ETD does cover discrimination on the grounds of transsexualism (see Chessington World of Adventure v Reed). However, since then, the SDA has been amended to make it lawful to discriminate against transsexual people in recruitment to a job if the work involves the holder conducting intimate searches pursuant to statutory powers as contained in, for example, The Police and Criminal Evidence Act.

Malone v Ministry of Defence (1997 ET)

Ms Malone was dismissed from the Royal Air force in 1993 and believed that it was because of her transsexualism. She made her complaint to the tribunal in 1994 well outside the 3 months time limit. The tribunal considered that it was just and equitable to hear the claim as it had not been known at the time of the dismissal that the SDA/ETD would cover discrimination arising on the ground of transsexualism. Furthermore, as the ETD on this issue had not been transposed into domestic legislation (the SDA), the time limit had not begun to run.

Clare v Fairburn t/a The Old Rectory Nursing Home (1997 ET)

Ms Clare believed that she had not been selected for the job of care assistant after her interview because she was a transsexual. The respondents claimed she had been rejected because of her lack of qualifications, experience and age and not because of her transsexualism. The tribunal accepted the reasons put forward by the respondents. Ms Clare's claim was unsuccessful.

A v Chief Constable of the West Yorkshire Police (ET 1999)

A underwent gender reassignment from male to female in 1996. In 1997 she applied to join West Yorkshire Police. She made it clear from the outset that she was a transsexual person and was told that, in accordance with the Force's equal opportunities policy, this would not be a problem. She was invited to continue with her application and she successfully completed the various selection tests. However, she was then informed that since her initial application had been received, the issue of transsexual applicants had been further considered and a decision had been made that transsexual people would not be appointed to the Force. The Force argued that as a transsexual person, A would be unable to conduct intimate and body searches of suspects, and could not therefore comply with the full range of policing functions. (The Police and Criminal Evidence Act requires that suspects are searched by a police officer of the same sex).

The employment tribunal hearing the case stated that there would be no obligation on the part of the Force to disclose to anyone that A was transsexual person. They noted that the Force employed a transsexual person as a civilian worker, and that it would be a violation of her right for the Force to disclose that she was a transsexual person. Similarly, the Force employed homosexual police officers, and it would be a violation of their rights if the Force revealed their homosexuality. The tribunal stated that A presented as a woman, and if treated as a woman, nobody would know that she was a transsexual person. While there might be suspects who would object to being searched by someone whom they knew to be transsexual person, or indeed, homosexual, they would have to have knowledge of the gender reassignment (or homosexuality) and that is knowledge which they are denied.

In its decision, the tribunal stated that they were required to reconcile the principle of equal treatment as far as possible with the requirement of full operational policing. They concluded that the risks to the Force in permitting A as a transsexual person to carry out the full range of duties including the searching of women were so small that to give effect to them by denying the access to the office of constable would be wholly disproportionate to the denial of A's fundamental right to equal treatment.

A's case was successful. However, the judgement was made before the SDA was amended to make it lawful to discriminate against job applicants if the job involves conducting intimate searches pursuant to the Police and Criminal Evidence Act. The Force is currently appealing the decision in A's case.

Fortnum v Suffolk County Council ( ET 2000)

Ms Fortnum (a male to female) was employed as an assistant day care officer who was required to give occasional intimate personal care to the male and female day centre clients. In May 1999, the Council told her that she could no longer continue to provide this intimate personal care to one of the female clients with learning difficulties whom she dealt with as the client's mother had asked that her daughter be cared for only by female staff. The client and her mother were unaware of Ms Fortnum's gender reassignment. The Council had taken the view that as Ms Fortnum was, at that time, a pre-operative, she was not a woman. The tribunal considered that the Council's reliance on a genuine occupational qualification - that these services could not be provided effectively by some one undergoing gender reassignment (Section 7B(2)(d)) was problematic as Ms Fortnum had been providing these services effectively to the client for some time before being told not to do so. There was no evidence to show that the Council had addressed the issue of whether or not the service could be provided effectively by Ms Fortnum. Her claim was successful.

Transsexualism: what the law says




The Sex Discrimination Act 1975 (SDA) makes it unlawful to discriminate on the ground of sex in employment, education and the provision of housing, goods, facilities and services. The Sex Discrimination (Gender Reassignment) Regulations 1999 have extended the SDA to make it unlawful to discriminate on grounds of gender reassignment, but only in the areas of employment and vocational training. The Regulations do not apply to discrimination in education or in the provision of housing, goods, facilities and services.

In employment and vocational training, the SDA protects individuals who are discriminated against because they:

· Intend to undergo gender reassignment

· Are currently undergoing gender reassignment

· Have already undergone gender reassignment

Anyone who is treated less favourably by an employer or vocational training body on any of these grounds compared with someone for whom no gender reassignment grounds exist will have a claim under the SDA.

Victimisation

Individuals have the right not to be treated less favourably compared to others because they have acted in good faith to assert their rights under the SDA. You will have a victimisation claim if your employer treats you less favourably than another employee because you have complained about discrimination on gender reassignment grounds; for example if your employer dismisses you or does not promote you because of your complaint.

Who is covered by the SDA?

The SDA covers a broad range of workers, including contract workers, and also:

· covers people who are applying for jobs or vocational training

· applies regardless of service in employment and regardless of the number of hours worked

· allows you to take a case to an employment tribunal. If your case is successful, you will be awarded compensation for any financial loss you have suffered; an award for injury to feelings can also be made.

Examples of discrimination in employment

Employers must not discriminate on gender reassignment grounds:

· at the recruitment stage- this covers the arrangements made for filling a vacancy, and in deciding who should have the job

· during employment- this covers equal treatment in promotion, training, transfer, and access *to employment related benefits, including pay, and entitles you to a working environment free from harassment on the grounds of gender reassignment

· when ending your employment- this covers dismissal and selection for redundancy
Discrimination in vocational training

There must be no unlawful discrimination against transsexual people who apply for vocational training provided by employers or training organisations, including the Training and Enterprise Councils and their suppliers (in Scotland, the Local Enterprise Companies). There must be no unlawful discrimination against you by such bodies in terminating your training. This means equal access to training on equal terms - and an equal chance to complete it.

Exceptions to the SDA

In certain limited circumstances it is lawful to discriminate in recruitment, training, promotion and transfer in a job for which the sex of the worker is a genuine occupational qualification (GOQ). The SDA allows an employer to restrict applications for a vacancy to women (or men) if the essential nature of the job, or particular duties attached to the job, calls for a woman (or a man).

GOQ's can only be claimed in relation to:

· Physiology (excluding physical strength and stamina) - for example, a female model for women's clothes

· Privacy and decency - for example, a male care assistant whose job involves helping men dress or use the toilet

· Certain work in private homes - for example, a live-in carer

· Single sex accommodation - for example, working on board a submarine

· Single sex establishments - can only be claimed when the job holder has to live in the premises provided, which are normally occupied by persons of one sex and there is no separate sleeping accommodation for persons of the opposite sex

· Personal welfare or educational services - for example, a female counsellor in a rape crisis centre

· Jobs outside the UK in a country whose laws or customs are such that the job can only effectively be done by a man

· The employment of married couples - for example, residential posts of female warden and male caretaker.

· An employer cannot claim that a GOQ applies if there are enough other members of staff of the appropriate sex to cover the duties in question. For example, it would be unlawful for an employer to restrict a vacancy in a clothes shop to women on the grounds that part of the duties involved assisting in the changing room, if there were enough women sales assistants already employed to cover that aspect of the job.

· If someone who has been recruited to a single sex GOQ post commences gender reassignment, the amended SDA allows the employer to consider dismissing that individual, but only as a last resort after all other avenues, such as transfer or redeployment, have been explored.

· The amended SDA also includes the following GOQs which apply only in cases of discrimination on grounds of gender reassignment:

· The job involves the holder conducting intimate searches pursuant to statutory powers, for example the Police and Criminal Evidence Act. The employer would also have to show that it was not reasonable to expect him to assign these duties another employee.

· The job involves the holder working in a private home and the employer because of the intimate contact in those circumstances can show reasonable objection.

· There are also some temporary exceptions which apply only during the actual process of gender reassignment:

· The job involves the post holder sharing accommodation, and it is not reasonable on privacy or decency grounds for an individual to do so with either sex while in the process of undergoing gender reassignment (for example, work on board a ship where private facilities are not provided). Where an individual already working in such a post commences gender reassignment, the employer should either provide alternative accommodation, or, if this is not possible, take other steps such as redeployment or temporary replacement until gender reassignment has been completed. If there are no steps, which can reasonably be taken, the employer may dismiss the individual, but only as a last resort.

· The job requires the post holder to provide vulnerable individuals with personal services promoting their welfare, or similar personal circumstances, and in the reasonable view of the employer, those services cannot be adequately provided by a person while undergoing gender reassignment. An employee in such a post who commences the gender reassignment process should be transferred where possible to other duties.

Discrimination in education, and in the provision of housing, goods, facilities and services

The Regulations that amended the SDA were introduced to ensure that the SDA complies with the Equal Treatment Directive, which outlaws discrimination in employment and vocational training. The Regulations have not been extended to cover discrimination on gender reassignment grounds in education, or the provision of housing, goods, facilities and services. Although the Regulations do not apply, it is not clear how a court would view a case brought by a transsexual person under any of these provisions of the SDA in light of the decisions already made by courts under the employment provisions. Cases taken under these sections of the SDA are heard in the county or sheriff court. If you have been discriminated against in any of these areas, you can contact the EOC for further information. There is a six month time limit for bringing claims to the county and sheriff courts.
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